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INTRCOUCTICN

An arditraticn hearing between the parties was held in Earvey,
Illincis, oo Nevexkber 14, 1978.
APPEARINCES

/ /
rcr the Camanv:

¥r. T. L. Kinach, Arbitration Coordinator, Labor Relaticns
Fir. Robert H. Ayres, Manager,ﬁ Labor Relations, In:iusti‘ial Ralarions
Mr. E. Underweced, Superintendent, Plant No. 2 Coke Department
Dr. R. R. Hooker, M. D., Associate Medical Director, Medical
Mr. 9. J. Peters, Assistant Superintendent, Labor Relations
Mr. W. P. Boehler, Assistant Superintendent, Labor Relations -
Mr. M. S. Riffle, Senior Labor Relations Representative
Ms. K. Mussie, Labor Relations Representative

For the Uaion:

Mr. Theodore J. Rogus, Staff Representative
-Mr. Joseph Gyurxo, Chairmman, Grievance Cmmittee
Mr. Phil King, Acting Sccretary

Mr. John Diexdorff, Insurance Representative




Mr. Jaras Ross, Criever

Mr. Bozlbyy J. Thompkins, Griever

Mr. Jimie Frecman, Griever

Mr. Robert L. Erink, Grievant
Arbicrator:

Mr. Bert L. Laskin

BACKCROUND

Robert L. Brink was employed by the Company on February 26, 1975.
He worked in the Plant No. 2 Coke Department, where his most recant position
in the coal cu":par sequence was that of a coal unloading helper. _

On 2pril 29, 1976, 3rink underwent a lumbar laminectcmy of a her-
riated disc. Ee was hospitalized until May 25, 1975, and was away frem work
for epproximately four months. 3Brink was released for return to work by his
doctor cn August 2, 1976, without medical limitation and, after a review by
the Ccmpany's Medical Director, Brink was permitted to retuin to work.

Brink continued in employment thereafter without incident until
guly 25, 1977, when he reported off due to a back ailment. Brink continued
to be away frem work because of the back ailment and he the.reafte;: underwent a
secand surgical procedure for a lurbar laminectamy and deconpression of the
spinal cord on Octobar 12, 1977. The second surgical procedure involved the
reroval of scarring in the same area and the sarre‘ disc that was involved in
the surgical procedure of April, 1976; .

Cn March 21, 1978, Brink returned to the Inland Madical Departmant

with a release fram the atternding physician who had performed the most recent




surgical proccdure. The relcase submitted by Brink was conditional, since it
lacad a— limitation upon Brirk to the extent that he could do "no heavy lift-
ing, bending, or stooping, or saoveling.® The Inland Modical Directer therce-
a nzdical restriction (M~Code) on Maxrch 22, 1978. That restricticn
.wes zeviewed at the Pla:‘.tw'l\'o. 2 Coke Deparurent and marsers of supe.fvision war
cicticrned that 3rink had a medical cendition which limited the use of his back.
A clacemant meeting was ccenvened cn March 23, 1958. The Ccrpany ultimately
cocncauded that Brink could not be pe.rmitted to retum to his former positicn
oZ coal unlcading nelper. The Coozany also concluded that there were no other
3cos avallable in the Plant No. 2 Coke Departmant which Brink could safely
persorm witainh the limitations of the medical restrictions placed upbn him by
nis prnysician. Brink was thereugon laid off on March 23, 1978. |

&n April 11, 1978, Brink retuned to the Inland Madical Depariment _
arnd sucmitted a second release fram his physician. That release indicated
that Brink could be immediately restored to employment without limitation of
any kirnd. The Carpany's Medical Director reviewed that releas_e‘ and refused to
ramove the medical restriction which had been initiated by the Campany or
Mzccﬁ 22, 1978, based upon Brink's original release for return to work.

A grievance was filed on May 16, 1978, requesting that Brink ke
parnitted to return to work without limitation. Oa July 17, 1978, Brink was
exzminad at the Campany's Madical Department and, although ths Campany coctor
foxd that Pri.nk had a full range of motion and was free fram pain, the Campany

Goctor concluded that the surgical procedures of 1976 and 1977 involving spinal



liriroctemics wore so serious in nature as to preclude the assigmmont of Brink
to *is formzr positicn which involved stooping, bending, lifting and the per-
fozrzncz of duties and functions wnich the Camany's Madical Department con-
gidzred to Lo dangerous to the health and safety of the grievant.

e grievancé‘ was thereafter -precessed through the remaining steps
o the grievance procedure and the issue arising therefram becama the subject

~zizer ¢f this erbitration procedure.

DISCUSSICN

Brink's back problem dated back to at least 1972, approximately
three years preceding his date of hire with t'ge Campany. Following Brink's
ralease for return to work in August, 1976, he was suspended prelimina:-"y to
discharge after the Ccrpany learned thatv Brink had falsified his pre-employmant
recical questionnaire when he respended :m tha negative to questions concerning
previous back ailments. Through nox;:mal insurance administrative procedures
following Brink's back surgery in April, 1976, the Carpany learned that Brink
haé undergone chircpractic treatments for a beck problem which was diagnesed
at that tirma as "lumbar strain." A grievance was filed. The Union urged that
Brink b2 restored to exr;ploymant. Trhe Campany tnereafter agreed :to return Brink
to enploymant (without back pay) after he had been on suspension for a period .
of approsimately two weeks. ) .

The Campany contended that it had camplied with the provisions of
Article 14, Section 1, when it refused to pemit Brink to retwrn to work in a

position which would have requirced him to perform job duties that would be




nazaslous to his back condition. The Corpany contended that it is required to
»_..mcke reascnzble provisions for the safety and health of its employees at
the plant™ and, in accordance with that contractual mandate, it accepted
Erirli's decter's original limitacion and refuscd to put Brink on a job which
wouwld have roquired him at times to stoop, bend, push and perform duties which
his cun dector at the timz of the initial release to work (March 21, 1978)
stated that Brink should avoid.

The Corpany contended ﬁqat fram a madical standpoint any employee
with a history of back problems such as that which caused Brink to undergo two
spinal surgical procedurés, should not perform work functions which place
stress and sé.rain on nhis back. The Company cc.mtended that Brink coiﬁd Very
well incar further back problems even if his job duties were of a sedentary
natire. The Campany contenced that there was no justification or explanation .
offered to the Carpany for the change in Brink's doctor's position in the per-
iod between March 22, 1978, and April 11, 1978. The Campany contended that’
Brinx had received no further madical treatment within that intervening period
of time and no explanation was offered with respect to the reason for the re-
xrov;zl of so strong a limitation concarning Brink's work activities within the
relatively short pericd of a little more than two weeks.

The Campany conterded that Brink's condition is chronic and, al-
though Brink may presently ke working elsewhere, ‘ to allow him to return. to work
witiout limitations could result in permanent back damage. The Company cited
Arbitrator's Cole's Award No. 625, wherein the Arbitrator pointed to the fact
that the Camwany should not “wait until an accident or a tragedy' occurred be-

fore doing what is reasonably incdicated."




Tre Cordany contended that its Madical Department agreed initially

.

vith the judgmant of the attending physician (Dr. E. B. Sigueira) and fourd
iteelf in disagreement with his judgments and conclusions after the doctor had
changed his positicn and had remgved the work limitations which he had placad
uscn the first release to returm to wom.‘ The Ccrpany contended that its Mad-
iczl Sirector and its cCoctors are familiar with the mill environment and
BrirX's cccoupaticn, and are in a position to determina what, if any, medical
reztrictions shoulé be placed upen an exployee to provide for his "reascnable
saZety and health." The Co:roary contended that sound ard reasonable madical
evaiuation would preclude the return of any employee to the position of coal
wnlozder helper wac, within a year and a half, had to undergo two separ ;-.e
surgical procadures for lurbar laminectcmies and decavpression of the spinal
cord. The Company contended that the fac-:f. that Brink presently has gced range
of rnotion an;i is presently free from pain should not be the basis for his re-
turn to work in a position which could cause Brink to suffer a permanent dis-
ability.

The Union contended that the surgical procedure performed by Dr.
Sicueira was successful and the surgeon's conclusions that Brink ‘could be re-
stored to employment with the Company without limitation of any kind, should be
accepted.  The Union contended that the type of work being performad by Brirﬁc
is included within the range of duties which described the work in a steel mill
as encarpassing “heavy, physical steel-mill type work." The Union contended

that when Dr. Siqueira stated that Brink "may return to work without limita-
y

tians," that statement should have been accepted since the doctor had access




-

to X-reys and he was the dector who performed the most recent surgery oa Brink.
Tn2 Unio;x contoncad that Dr. Sicueira would not have recarmended Brink's unxe-
stricted return to work if he believed that it would cause vharm to the grievant.

Brink testified that he is 26 years old. He testified that he was
continuzd on S & A kenefits until July 31, 1978. He _testified that he wanted
o rcturn to work in March, 1978, after having been initially released by his
doctor to return to work (with limitations). He testified that he saw his cdoc—
tor acgain on April 8, 1978, was examined, was told to "take it easy," and was
given a release to return to werk without restrictions and without limdtations.
He testified that since April, 1978, he has received no medical attention and
hes rot found it necessary to receive therapy. EHe testified that, a’ith'ugh he
haé worked at a marina arnd had lifted heavy cobjects, he had refrained from
lifting anything that ha felt he could not safely handle.

The Carpany had every right to exercise concern when it received a
report fram Dr. Siqueira bearing date of April 8, 1978, a little more than two
wazks after Dr. Siqueira's initial report. The first report placed a severe
restriction on Brink's work activities. The limitation read "no heavy lifting,
bandi.ﬁg, or stooping, or shoveling." Dr. Siqueira placed no specific period of

im2 on the limitation. A little more than two weeks thereafter Dr. Siqueira
sutmitted a report to the Campany wherein he reconmended Brink's return to work.
"as soon as possible." He responded in the affirmative to the question con-
cerning Bri_nk's ability to work "in all areas of a steel mill doing all types
of heavy, physical steel-mill typz work." He then wrote in the words “may re-

tumn to work without any limitations."
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Dr. Siqueira is a spcecialist in ncurosurgery. He would have to be

consiczred to be cminently qualified to pass medical judgment upon the range

]

nd scope of Brink's activities after his reccvery frem the back suréexy. Wnile
the Coooany's Madical Department had every right to exercise a measure of con-
cern, the fact remains that the judgmant of the surgeon who performed the
lavirzctomy would have to ke respected in a maiter of this kind. While the
Ccnpary would have every right to refuse to accept a medical judgment if it
zppearad that the judgment was unreasonable, arbitrary or capricicus, the fact
rexairs that Dr. Siqueira specifically stated@ that Brink could return to work
without limitation and thax;. ke was able to perfomm the range of duties involved
in "steel-mill" type of work.

The position adcpted by the Company's Medical Department was not
wireasonable. It had every rignt to be concermed with the medical history of
an employee \'fﬂ-O had uncdergone two spinal surgical procedures within a pericd
'of one and a half years. Uncer or&i.naxy circumstances the Campany's Medical
Departrant had every right to believe that the initial limitation placad upon
Brirk's return to work by Dr. Siqueira should not have been abruth:y eliminated
without scme form of expla..nation. The fact remains, however, that after a Com-
pany coctor examined Brink on July 17, 1978, and found that Brink had full
range of motion and was relatively free of pain, consideration should have bce.n
given to ramoving the lay off and restoring Brink to employment without restric-

tions or limitations.

The arbitrator must, in this typs of case, accept the opinions ex-

pressad by Dr. Siqueira. The judgment of a neurosurgical specialist who per-

formad the surgical procedure on Brink would have to be given greater weight



than that of a Copany doctor who did not perform the su;:gezy, evaen though the
ennurs of the Cc.::g_my's Medical Departmont may be intimately acquainted with
the tyoc of wogk to which Brink asked to ke returncd.

Brink was on S & A benefits until July 31, 1978. Brink should have
becn rostorsé Lo employmant with seniority rights as of July 31, 1978. He
should be corpensated for time lost from work for the period between July 31,
1972, and the efiective date of his restoration to employment. There should
be deducted fram the amount found due to Brink any roneys that he earned in

outside explovment for the same corresponding period of time.

AWARD

Grievance No. 2-N-24 /
2Award No. 652

Robert L. Brink should be restored to employment, with full senior-
ity rights and without medical rést;r:ictions. . .
Robert L. Brink shall be conpensated for time lost from work for
the pericd betwean July 31, 1978, and the effective date of his restoration to
employment. There shall be deducted from the amount fourd du€ to Brink any
neys he might have earned in outsiae enployment for the same correspgnding

period of time.
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May 16, 1978
May 24, 1978
June 22, 1978
July 5, 1978
August 17, 1978 «
Cctober 18, 1978
October 20, 1978

Novenber 14, 1978
December 6, 1978




